STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
CHARLES E. BURKETT AND ASSQOCI ATES, | NC.
Petiti oner,
VS. CASE NO. 92- 3644RX
DEPARTMENT OF TRANSPORTATI ON,

Respondent .

— N N N N N N N N N

FI NAL CRDER

The final hearing in the above-styled matter was heard pursuant to notice
by Stephen F. Dean, assigned Hearing Oficer of the Division of Adm nistrative
Hearings, on July 15, 1992, in Daytona Beach, Florida.

APPEARANCES

FOR PETI TIONER  Theodore E. Mack, Esquire
Cobb, Cole, and Bel
131 North Gadsden Street
Tal | ahassee, Florida 32301

FOR RESPONDENT: Panela S. Leslie, Esquire
Panela A. Arthur, Esquire
O fice of the General Counsel
Department of Transportation
605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUES

VWet her the anendnents to Rule 14-78-005,(7),(e),2, 8 and 9, Florida
Admi ni strative Code, pronul gated by the Departnment of Transportation exceeded
the authority delegated to the Departnent by the legislature. Specifically, the
issue is whether the Departnent's rule requiring the mnority owner of a
di sadvant aged busi ness enterprise to possess expertise in critical areas of
operation of the business is a reasonable and rationale inplenentation of the
statute requiring that the business be owned and controlled by a socially and
econom cal | y di sadvant aged i ndi vi dual

PRELI M NARY STATEMENT

The Petitioner, Charles E. Burkett and Associates, Inc. (hereafter
Burkett), is an applicant for a D sadvantaged Busi ness Enterprise (DBE)
certificate to provide professional engineering services under contract to the
Fl ori da Departnment of Transportation (DOT). The DOT denied the Petitioner's
application for DBE certification because it asserted that the disadvantaged
owner did not control the day to day operations of the business because she
| acked the expertise in critical areas of operation of the business. This



det erm nati on was based upon anendnents to Rule 14-78-005,(7),(e),2, 8, and 9,
Fl orida Admi nistrative Code, adopted in June of 1991

At the hearing, the Petitioner called no witnesses, The Respondent
presented the testinony of one witness, M. Juanita More, Manager of the
Departnment's Contracts Administration Ofice and forner Manager of the
Department's Mnority Prograns OFfice. Petitioner presented two exhibits into
evi dence, and Respondent presented three exhibits into evidence.

Foll owi ng the hearing, both parties submtted proposed findings which were
read and considered. Appendix A states which of the findings were adopted and
whi ch were rejected and why.

FI NDI NGS OF FACT

1. The Florida Departnent of Transportation is the state agency charged
with the responsibility to devel op and adopt criteria for a DBE program and
adm ni ster the DBE program

2. Burkett is a Florida corporation whose sol e stockholder is a white
femal e Anerican. She neets the criteria of a socially and economically
di sadvant aged i ndi vidual. Burkett applied for certification as a DBE on July
12, 1991, and on Cctober 1, 1991, the Departnent denied Burkett certification
Burkett submitted additional information and made changes in its interna
organi zation to better conformto the Department's requirenments; however, the
Department has denied Burkett the designation based upon the owner's |ack of
expertise in the critical areas of the firms operation, to wit; she does not
possess education or experience in engineering.

3. The parties stipulate that Burkett is substantially effected by the
rul es being chall enged, and possesses standing to bring this rule challenge.

4. In determning the qualifications of an applicant for DBE status, the
Departnent utilizes Sections 334.044(2), 337.137, 339.05, and 339.0805, Florida
Statutes; 49 CFR Part 23; the United States Departnent of Transportation
adm ni strative deci sions; guidelines and training manual s from USDOT or the
Federal H ghway Adm nistration (FHWY); and its own rul es.

5. At the recommendati on of a representative from FHWA, the Departnent
anended the rul es being chall enged regarding qualifications for DBE
certification to explicate the requirenent for ownership control, as required by
Section 339.0805(1),(c), supra, and 49 CFR Part 23.53, to include the concept of
"expertise in critical areas of operation of the business"” which is required by
t he USDOT.

6. The ternms "expertise" and "critical areas of operation" are not defined
inthe Florida Statutes or DOT's rules. The DOT interprets "critical areas of
operation” to nean the technical area in which the DBE certification is being
sought. Managenment linmted to the day-to-day normal business operations is not
considered to be a "critical area of operation." The DOI's eval uati on of
"expertise" changes from business to busi ness based upon the applicant's type of
wor k. The departnment expects to see educati on and experience on the part of the
di sadvant aged owner in the technical area of operations of the business. The
Department denied the Petitioner DBE certification because the di sadvant aged
owner did not possess engi neering experience or education



CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has jurisdiction over the
parties pursuant to Section 120.56, Florida Statutes. Based upon the facts
presented and the stipulation of the parties, the Petitioner has standing to

chal | enge the amendnents to Rul e 14-78-005, (7),

(e),2, 8 and 9, Florida

Admi ni strative Code, pronul gated by the Departnment of Transportation

8. Section 339.0805(1),(c), Florida Statutes, provides:

(c) The departnent shall certify a socially
and econom cal | y di sadvant aged busi ness

enterprise, which certification shal

be

valid for 12 nonths. The departnent's
application for certification for a socially
and econom cal | y di sadvant aged busi ness

enterprise shall require sufficient
information to determine eligibility

as a

smal | busi ness concern owned and control | ed
by a socially and econom cal |l y di sadvant aged
individual. A firmwhich does not fulfill

all the departnent's criteria for

certification shall not be considered a

di sadvant aged busi ness enterprise. An
applicant who is denied certification may not
reapply within 6 nonths after issuance of the

denial letter or the final order, whi

chever

is later. The application and financi al

information required by this section

are

confidential and exenpt froms. 119.07(1).
This exenption froms. 119.07(1) is subject
to the Open Governnment Sunset Review Act in

accordance with s. 119.14. (Enphasis
supplied.)

9. Section 334.044,(2), Florida Statutes,
aut horized to adopted rules for the conduct of

provi des that the Departnment is
its business operations and the

i npl enent ati on of any provision of law for which the Departnent is responsible.
Pursuant to that authority the Departnment enacted Rule 14-78-005,(7),(e), 8.

Fl orida Adm nistrative Code, which provides:

The mnority owners shall have managerial and

techni cal capability, know edge, trai

ni ng,

education or experience required to nade
decisions in the critical areas of operation
In determining the applicant's eligibility,

the Departnment will review the prior
enpl oyment and educati on backgrounds
mnority owners, the professional sk

of the
Ils,

training and/or licenses required for the
gi ven industry, the previous and existing
manageri al rel ationship between and anong al

owners, especially those who are fanmi

liarly

rel ated, and the timng and purpose of

managenment changes.



10. The Departnent al so pronul gated Rul e 14-78.005(7),(e), 2., supra, which
provides that the mnority owner's know edge of the particul ar business,
background, involvenent in the business on a day-to-day basis, expertise,

i nvol venent by the non-m nority owners, enployees or non-mnority enployees,
other full or part-time enploynent by the mnority applicant and the size of the
applicant's business be considered. Rule 14-78.005, (7),(e),9., supra, provides
that mnority owners shall display independence and initiative in seeking, and
negoti ating contracts, accepting and rejecting bids and in conducting all mgjor
aspects of the business; and in those instances in which the mnority owners do
not directly negotiate contracts, but claimto approve or reject bids and
agreement, the mnority owners shall denonstrate that they have the know edge
and expertise to independently make contractual decisions.

11. The Departnent cites in its brief Witworth-Borta, Inc. v Ji mBurnley,
No. @&B7-176CAS, 1988 W. 242625 (WD. Mch June 28, 1988), in which the court,
faced with facts very simlar to those presented and application of a rule very
simlar to the Respondent's rule, stated:

The Court's review of the Departnent's
decision is confined by a linmted standard of
review. In the face of the present
chal | enge, the decision nmust be sustai ned
unless it is arbitrary, capricious, an abuse
of discretion or otherw se not in accordance
with | aw

* * * * *

At we noted in National Steel Corp. v.
Gorsuch, 700 F.2d 314, 321 (6th Cir. 1983),
it is not necessary that the agency's
construction of the statute be the only
perm ssible one. Rather, its construction
"must be upheld unless that viewis plainly
unr easonabl e. "

* * * * *

VWile this Court may well have reached a
different conclusion had it reviewed the
VWi tworth-Borta application in the first
i nstance, it cannot be said that the
Departnment's decision is arbitrary,
capricious or an abuse of discretion

Nor does the court believe the Departnent
exceeded its authority by considering M.
VWhitworth's |ack of engineering expertise in
determ ning the extent of his business
control. The term"control" is of necessity
indefinite and flexible, enabling the
Departnment to exerci se reasonably broad

di scretion in assessing the facts and

ci rcunst ances of each application

* * * * *



In sum it appears the departnent applied the
MBE certification eligibility standards
reasonably in concl udi ng Whitworth-Borta had
not carried its burden of proof that it is
"controlled" by M. Witworth.

12. The case above is cited at |ength because the facts were virtually
identical to those in the instant case. Although in Witworth-Borta, above, the
chal | enge was to the application of the rule and not the rule; the Second
District Court of Appeal recently stated in Dravo Basic Materials company, Inc.
v State of Florida, Departnent of Transportation, 17 FLWD1673, regarding the
standard for review ng an agency's rule:

VWhen a rule is chall enged before a hearing
officer, it is the role of the officer to
determ ne whether the rule is arbitrary or
capricious. (Cites deleted.) This is usually
a fact-intensive determ nation. A proposed
rule is "arbitrary" only if it is "not
supported by fact or logic." (Cite deleted.)
The party challenging the rule nmust prove its
invalidity by a preponderance of the evidence.

13. Simlarly, the First District Court of Appeal stated in Florida League
of Cities, Inc. v. Departnent of Environnental Regul ation, Case No. 90-1733,
pinion filed July 25, 1991 concerning a rule of the Departnent of Environnenta
Regul ati on regardi ng m ni num standards for disposal of donestic wastewater
resi dual s:

The chal | enger, anobng other things, is
required to show that the requirenents of the
rule are inappropriate to the ends specified
in the legislative act, or that the

requi renents proposed are not reasonably
related to the purpose of the enabling

| egi slation, or that the proposed rule is
arbitrary and capricious. [Court cites Agrico
Chemical Co. v. Departnent of Environnenta
Regul ati on, 365 So.2d 759, and Mari ne

Fi sheries Commn v. Organi zed Fi shernen of
Fla., 503 So.2d 935, 938 (Fla. 1st DCA).]

Significantly, the same factors used to test
the validity of a statute on the ground that
it constitutes a violation of the equa
protection clause, in cases in which the
rati onal basis standard is applicable, apply
as well to rule challenges at the

adm nistrative trial level. (Agrico cited.)
Accordingly, it is helpful to exam ne cases
in which the constitutional validity of a
statute has been chall enged on the ground
that it is a violation of the equa
protection cl ause.

* * * * *



Consequently, to sustain the statute all that
was required was a showing that it bore a
reasonabl e relationship to a legitinmate state
interest. The burden was therefore placed on
the chall enger to prove that the statute was
not supported on any reasonabl e basis or that
it was arbitrary and unreasonabl e.

* * * * *

In MGowan v. Maryland, 366 U.S. 420, 81
S.Ct. 1101, 6 L.Ed.2d 393 (1961), the United
States Suprene Court observed that the equa
protection clause is "offended only if the
classification rests on grounds whol Iy
irrelevant to the achievenent of the State's
objective, "and that a state's discrimnatory
actions will not be set aside if any state of
facts reasonably may be conceived to justify
it." (Enphasis added by 1st DCA.) This
standard has been terned the "sone reasonabl e
basi s" standard.

* * * * *

the rule is now clear that if no
suspect or quasi-suspect classes are
i nvol ved, and social or econom c regul ations
are at issue, the proper test is the
reasonabl e basis standard. United States
R R Retirement Bod. v. Fritz, 449 U. S. 166,
101 S.C. 453, 66 L.Ed.2d 368 (1980).

* * * * *

Consequently, as long as the classificatory
scheme chosen by the legislature rationally
advances a legitimate governnent objective,
the courts will disregard the nethods used in
achi eving the objective, and the chall enged
enactment will be upheld. (Cte deleted.)
Florida courts have frequently applied this
rule. See Vildibill v. Johnson, 492 So.2d
1047 (Fla. 1986); WMarkhamv. Fogg, 458 So.2d
1122 (Fla. 1984); Loxahatchee River Envtl.
Control Dist. v. School Bd. of Pal m Beach
County, 496 So.2d 930 (Fla. 4th DCA 1986),
approved, 515 So.2d 217 (Fla. 1987).

Mor eover, it now appears that Florida courts
have generally applied the rational basis
standard to rul e chall enge proceedi ngs.
(Enphasi s supplied and cites del eted.)

* * * * *

Turning to the proposed rule at issue, our
standard of review at the appellate level is



different fromthat at the hearing | evel
requiring us to detern ne whether the hearing
officer's findings are supported by
conpetent, substantial evidence. (CGte
deleted.) It is nonetheless essential, in
carrying out our review responsibilities, to
deci de whether the correct standard was
applied at the rule chall enge proceedi ng.

We have no difficulty in deciding that the
evi dence submitted in support of the rule at
bar was appropriate in formto the nature of
the issues involved, (Cite deleted) and
therefore nmet the highly deferenti al
reasonabl e basi s standard.

14. To sunmarize the instant facts, the Departnment of Transportation is
designated to adm nister the DBE programrel ating to highway construction within
the state. DOT is authorized to promulgate rules regarding all the prograns
which it adm nisters. It has adopted the series of rules being challenged which
i npl enent the Florida statute requiring that the di sadvantaged owner control the
busi ness seeking DBE certification by explicating "control,” as used in the
statute, to nmean having the requisite know edge, experience, and education to
understand and participate in the technical operations of the business.

15. Although it appears that the term"control,"” as used in the Section
337.139 and 339.0805, Florida Statutes, relates to insuring that the applicant
is really owed by a di sadvant aged i ndi vidual and not a non-di sadvant aged
i ndi vi dual hiding behind a wife or daughter to whoma nmajority share of the
busi ness has been transferred, the Departnent's rule extending "control"” to
i ncl ude nore than adm nistrative/ managerial functions is reasonable to inplenent
the mandate to provide econom c assistance to DBE's in harnony with the
Department's interest that qualified businesses and individuals are attracted to
engage in the technically oriented businesses related to building its roads,
bridges and simlar structures. Because a reasonable basis exists for the rule,
the Petitioner did not carry its burden of proof to show that there was no
rati onal basis for the rule requiring the di sadvantaged owner to have expertise
and technical capability, know edge, training, education or experience to nake
decisions in critical areas of operation

16. Having considered the foregoing Findings of Fact, Conclusions of Law,
t he evidence of record, the candor and denmeanor of the wi tnesses, and the
pl eadi ngs and argunents of the parties, it is,

ORDERED that Petitioner's challenge to the amendnents to Rule 14-78-
005,(7),(e),2, 8, and 9, Florida Adm nistrative Code, be dism ssed.

DONE AND ENTERED this 14th day of Septenber, 1992, in Tall ahassee, Leon
County, Florida.

STEPHEN F. DEAN, Hearing O ficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 14th day of Septenber, 1992.

APPENDI X A
Both parties submtted proposed findings which were read and consi der ed.
The foll owi ng proposals were adopted as indicated, or rejected for the reason
st at ed:

Petitioner's Proposed Findings:

Para 1 FO Para 3
Para 2 FO Para 1
Para 3 FO Para 5
Para 4-9 FO Para 4,5
Para 10-12 Irrel evant

Para 13-15 FO Para 4,5

Para 16-19 FO Para 6

Para 20 Irrel evant

Para 21-24 Concl usi ons of Law

Respondent' s Proposed Fi ndi ngs:

Para 1 FO Para 1

Para 2 FO Para 2

Para 3 FO Para 4

Para 4 Rej ected as contrary to fact
Para 5, 6 Irrel evant

Para 7-11 FO Para 5

Para 12,13 Irrel evant

Para 14 FO Para 4

Para 15 FO Para 5,6

COPI ES FURNI SHED:

Theodore E. Mack, Esquire
Cobb, Cole, and Bel

131 North Gadsden Street
Tal | ahassee, FL 32301

Panela S. Leslie, Esquire

Panela A. Arthur, Esquire

O fice of the General Counsel
Department of Transportation

605 Suwannee Street, MS Number 58
Tal | ahassee, FL 32399-0458

Carrol |l Webb, Executive Director
Adm ni strative Procedure Commttee
120 Hol | and Bui | di ng

Tal | ahassee, FL 32399-1300



Ben G Watts, Secretary
Department of Transportation
Haydon Burns Buil di ng, M5 58
605 Suwannee Street

Tal | ahassee, FL 32399-0458

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF
THE DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY

FI LI NG FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FI RST

DI STRICT, OR WTH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE
THE PARTY RESI DES. THE NOTI CE OF APPEAL MJST BE FILED WTHI N 30 DAYS OF

RENDI TI ON OF THE ORDER TO BE REVI EVEED.

IN THE DI STRI CT COURT OF APPEAL OF THE STATE OF FLORI DA

FI FTH DI STRI CT JANUARY TERM 1994
CHARLES E. BURKETT and NOT FI NAL UNTIL THE TI ME
ASSCCI ATES, | NC., TO FI LE REHEARI NG MOTI ON, AND

| F FI LED, DI SPOSED OF.

Appel | ant,
CASE NO.  92-2482
V. 93- 686
DOAH CASE NO  92- 3644RX
DEPARTMENT OF TRANSPORTATI ON,

Appel | ee.

pinion filed May 13, 1994

Admi ni strative Appeal fromthe Departnent of Transportation.
Theodore E. Mack, of Cobb Cole & Bell, Tallahassee, for Appellant.
Thornton J. WIIlianms, General Counsel and Thonmas F Capshew, Assistant Ceneral
Counsel Tall ahassee, for Appellee.
HARRI S, C. J.
The issue in this case is the validity of the rules of the Departnent of

Transportati on which have the effect of requiring that before a mnority or
woman owner nmay be certified as a D sadvantaged Business Enterprise in order to



conpete for set aside contracts, such mnority or woman owner nust, in addition
to nerely being the owner, also have the technical capability, know edge,

trai ning, education or experience required to make decisions in the critica
areas of operation.

The rules inplemented by the Departnent are consistent with and patterned
after the rule promul gated pursuant to the Federal Surface Transportation and
Uni form Rel ocation Act of 1987 (the Federal Act) to address the sane probl em of
lack of mnority and wonen participation in government construction contracts on
the national |evel:

(3) The mnority or wonmen owners shall also
possess the power to direct or cause the
direction of the nanagenent and policies of
the firmand to make the day-to-day as

wel | as maj or decisions on matters of
managenent, policy and operations

49 C F.R s 23.53.

VWere the enpowering provision of a statute pernmits an agency to nake rul es
and regul ations necessary to carry out the provisions of the act [see section
337.139, Florida Statutes, (1991)], the validity of such rules and regul ati ons
wi || be sustained so long as they are reasonably related to the purposes of the
| egislation and are not arbitrary or capricious. General Tel ephone Co. of
Florida v. Florida Public Service Conm ssion, 446 So.2d 1063 (Fla. 1984).

We find the rules of the Departnent to be neither arbitrary nor capricious
and that they are reasonably related to the purpose of the legislation, which is
to encourage mnorities and wonen to actively participate in the construction
servi ces professions.

AFFI RVED.

DI AMANTI S, J. , concurs.

GRIFFIN, J. , concurs specially, with opinion

GRIFFIN, J., concurring specially. 92-2482

This is the appeal of an order denying minority business enterprise ["ME"]
certification to the engineering firm Charles E. Burkett and Associates, Inc.
by the Departnment of Transportation. The firm has been owned 100 percent by a
white fenale, Carol Burkett, since 1986, when her husband, the founder of the
firm died. Wile he lived, Carol Burkett's husband handl ed the "technica
aspect” of the business -- the engineering and the nmarketing. She did
everything el se. After her husband' s death, another engineer enployed by the
firmsigned and seal ed all engineering docunents until her son became |icensed
as an engi neer and he took over the technical aspects of the business. The
reason for the denial of MBE certification was the requirenment in DOl Rule 14-

78.005(7)(e)-8 that mnority owners must have: "Managerial and technical
capability, know edge, training, education or experience required to nake
decisions in the critical areas of operation.” It is conceded that Carol Burkett

has no engi neering expertise. Appellant challenges the validity of that rule on



the ground that DOT has exceeded its legislatively granted authority by
requiring expertise as an elenment of "control." See s 337.139 and 339. 0805,
Florida Statutes (1993). Appellant further challenges the application of the
rule to the facts ot this case

It is ironic that these MBE prograns, ostensibly designed to renedy the
effects of past discrimnation, often are thensel ves vehicles of bias and
discrimnation. A prine exanple is the question of who is in "control" of a
busi ness where the majority owner is female. If a woman shares any ownership at
all with a male or, if a male -- especially one related by bl ood or marriage --
is enployed in the business in any capacity, there arises in the bosom of those
who make the certification decision an unfair, yet unquenchable, presunption
that she is, in fact, not in "control" of her own business. This sane
presunption or intuition (or whatever it is) is not applied -- or at |east not
applied with the sanme instinctual fervor -- to mnority nales who share
ownership with a non-mnority.

I amthe cause of the delay in issuing the opinion in this case. Having
exhausted the research and resources available to nme for a broader understandi ng
of this issue, | have finally concluded that there is probably no error in the
appeal ed order. The requirenent of "expertise" has been validated by federa
case law, see, e.g., Car-Mar Const. Corp. v. Shinner, 777 F. Supp. 50 (D.D.C
1991), and the DOT followed the federal dictate in adopting expertise as an
essential element of "control."” If this requirement of "expertise" is applied
fairly and uniformy to both genders and all mnorities seeking MBE
certification, it may have the salutary effect of removing some of the |atent
bias that can exist in these governnentally run prograns.

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI FTH DI STRI CT

Thi s cause havi ng been brought to this Court by Appeal, and after due
consi deration the Court having issued its opinion;

YOU ARE HEREBY COMVANDED t hat such further proceedings be had in said cause
in accordance with the Opinion of this Court attached hereto and incorporated as
part of this Order, and with the rules of procedure and |laws of the State of
Fl ori da.



Wtness the Honorable Charles M Harris Chief Judge of the District Court
of Appeal of the State of Florida, Fifth District, and the Seal of the said
court at Daytona Beach, Florida on this day.

DATE: June 2, 1994

Fifth DCA Case No. 92-2482, 93-686 ( SEAL)

County of Origin: Volusia

Trial Court Case No. DOAH 92-3644RX, DOAH 92- 0896RX,
DOT 92- 0679 (ADM NI STRATI VE)

FRANK J. HABERSHAW CLERK



